
~u!<ffi

::31rgn (374-II) hr atria,ks&tr 3-4I
9er::

0/0 THE COMMISSIONER (APPEALS-II), CENTRAL EXCISE,
TclT~~~~~ 7tl' Floor, Central Excise

, Building,
q@e:cfifc-tcfi ~ 'l:JIB, Near Polytechnic,

3nlr-4alt, 3101I4I : 380015 Ambavadi,
Ahmedabad:380015

cfi" ~~ (File No.): V2(30) 42/Ahd-II/Appeals-11/ 2015-16;·~01 l\ den d-(9/ tf
~~ 3TTcfc;c,~(Stay App. No.):

.wfrc.r JrR;"~T ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 045-16-17

~(Date): 27.09.2016, ~~ cB)° illfrur(Date of issue): Q.0 /09 // 6
I ,

8fl 5mr gia, 3lg (3r41-II) WU trrfu:r
Passed by Shri Uma Shanker; Commissioner (Appeals-II)

0

0

cTT -----~'~~~, (;i:i"sc;r-JV), Jl'(,J-1<':;IGJI<':;- II, 3-ll':),ffile>lll ?iRT ~

3rr ifain sf5a
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u J14"1e>1cfic-l~/l,lklcll2J cfi"f ~m 'Cfc-lT (Name & Address of the Appellant/Respondent)

Mis Nirma Limited

al ca1fn zr 3r4 3r2er 3rials 3rra aar ? at a s 3nr h uf znfeff cat
~"JfCf "ffam 3-lRicnrt'r cn1" 3fQlc,f m gtarvr 31la WIa mmar I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

amc=r "fficITT{ cfiT :fo'RT!tfOT~ :
Revision application to Government of India:

{I) (m) (@) #stzr 35u rca 3rf@1far 1994 t rt 3lITTf ;;fri)" 6fc'IN aT mu7ii h a iiqt ar
at 3u-mt rzrar ran h 3iria grtru 3rz 3r2la +fa, 9la a, fa #inrzr, TGa

fcil!TTiJT, 'dt~ ~.~ cfr-q mro=f, m:rc;- cFflaT, ~~- I 1000 I cn1" ~ aTcfr ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zR ml Rt zif h mz ii sa fe arar a Rn@t cira z 3zr aura cR" m fclm)"
gisrar a au?oirar ii ma sa mt R, m rcITTfl"~ m 3:rsT{" R ~ %~ chl{@<A

ii zn fa4fr aisra ii ita ufu h aha&tl
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) Ga h an fnt lg a var ifzfa mr u zn mt h ff@aiur ii 3rzr yen
ata uz5urza ra h Rd hmm s ma h az fir lg T ,2r ff [
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c.(c) 111 case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifui:J merr-0 c#r~~ cfi 'T@M cf, ~ \JJl" ~~ l'.fRI c#r ~ "B" 3ITT" ~ 3lml" \JJl" ~
tl\Xf ·crct Rlf11 cfi :fctT\1lcri 3TI<J,cm, 3"flfic;r cfi "[Rf tJTfur cIT ~ 4>: <TT ~ if far stf@,fr (i.2) 1998

tTRT 109 aRf ~~ Tfi:: "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under ·P~c. 1°~¾""'
of the Finance (No.2) Act, 1998. · '

~~~ (3fll@) Pllli-Jlqcifl", 2001 cfi Rlf11 9 cfi 3@<@~ w:F-f ~~-8 if cTT ~
, hf a2 a uf am?g hf RiaRh r ft a-sr?gr vi srg an? #6t at-at
qRjia rt p5fr 34aa fhu Ir a,Reg rt arar z. l qzngfhf airfa err 35z i
~i:ffr- c~~ cfi ~ cfi WQ:f i'r3TR-6 ~ c#r ~ ~ ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of ce·ntral Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated antj shall be accompaniep by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, -~.nder Major Head of Account.

. (2) fMvA 3~ cfi WQ:f ~ W1 an Va al q?} zu 3aa hH "ITT m ffl 200/- ffi :r@R
ct'i'-ufl~ 3jh ugf viaay Gara a vmar st it 1ooo/- ct'I' -cfira -pmFr cJfr~I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is_ Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

fir gca, #4tr snaa gyca viara a@lat1 nnf@aw uf 3r#)­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a4tuur rca 3pf@rfz1, 1944 c#r tlNf 35-~/35-~ cfi 3"@1'@:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
eqffavor eeain iaf@r ft Ta «ft zyca, #a arr zgc viaa a4lRr nznf@row
c#r fcNfl'f 1~ ~ ~ .:f. 3. 3TR. • gm, +{ fcl as vi

0

0

(1)

(a)

(b)

(2)

the special. bench of ·Custom, Excise & Service Tax Appeliate Tribunal of West ~npk
No.2, R.K Puram, New Delhi-1 in all matters relating to classification valuation and.

aaRafa ufs 2 («)'a # aa; arr # 3rara #l arfa, r4hatmu i vim gen, #
sn yea vi hara an9lat4 =nnf@raw {Rrec) cJfr qlt-cr=f ~ tflftcITT, 31$1-JqliiJlq it 3TT-20, ~
##ea zrRqa aqtus, aruft TI, 3T$"~-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

aha nra zyca (3r#ta) Puma4, zoo1 #t err s a sifa vu y-3 ii fufRa fhg 31gr
ar@h4ha =nzmf@erawi at n{ aft #a fas arfl fg mg 3er at a ,Rii Ra usin get5
ct)" T-fflf, ~ ct)" T-fTlT 3it amrrn ·rat if 6T; 5 "C'lruf "l!T~ cp1=f -g cffiT ~ 1000/- ~~
1?rfl 1 refua gyca pt nit, ans at T-fi1T 3 urn zn if qg 5 al4 z 50 GT TT m m
u; 50oo/- ul a#Rt gtft I slei sq zca # nit, an at T-fTlT 3it anun TITfr 5T, 5o
ala aa sent ? azi T; 100o/- h ft zf] at 6ha zrra «fr cfi rfll'I" x':r
aff,a aa gr # u ii vier at ult zu gr 3+ eI cfi mfr -.=r@rer ,m4GJP1cJ'i !R?f cfi ~ ct\"
"WW cJ)T "ITT "GlID '3cfd~ ct)- 1Jlo ~-lQcf -g I
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a1fkia a rue a u iiier al uh zr gn#et pen # 0ft =Ra 14aRa &tr a 6h
-wxm cITT "ITT \JJ6Tq nferaw t 4l fer et

r'.· '
The appeal to the Appellate Tribunal shall be filed i'quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) af? za are i a{ p smzii twtst & at var a ails # fg ha cITT :rmR~cffi
a fan sr aifeg za au zha gg sf f frat udt arfaa fry zenRenf arf#hr
raff@av at va 3r4la rt a€hr war at ya 3mar fhzu urar &]

0

0

(4)

(5)

(6)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fac;:t that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

-qrznea zyca arf@fr 197o rem visit@r 6t raft--1 a 3if ferfRa fa; 3iUa 3r4a+ a
3mgr zenRetf fvfua IT[@er#rt #k am2gr iirt #t ga ,R u xti.6.50 tfx1 cf)[ .-llllllclll ~

feae an tr are; I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z 3j via@er mmai at fiaua are frzrii cB1 3ITT" 'lfr zn anaff fhn uIr a sit# yea,
i4 Una zycen vi para 37fl#tu nnf@rawr (ruff@f@)) fm, 4gs2 # fa &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

fr zrca, a4hr na zrca v ara an41#ta =nnf@raw (free), # uf ar4litn i
a{car #ii Demand) gd is (Penalty) qr 1oasir sar 3rf@art& rifa, 3fr#arraGm 1o ts
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a.4hr3qrgr;a 3ithara# 3iaui, anf@@tar "cfit'rc<:f cfi'r difdf"(DutyDemanded) -
.:,

(i) (Section)N5 11D~~furmfu:ru-Rl';
(ii) ~"JR>@'~~ cfi'r u-Rl';
(iii) crazeiiafer 6hazer u-Rl'.

e zags4sr 'if3rf' iiuz uasara=r ii, ar4tr' atRaa afaru eraarfezr arr&." " .:, " .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. _

zr ca ,z 3mer a ,fr a4l qf@rawr ah war szi areas 3rrar res zn au faaifa gt a air fu
-nr ~W<n" t- 10% 3To@Taf ti'{ 3rr{ -aoT~ ?.Us fclt11Rc1 trr 'ctof avg a 10% 3To@Taf ti'{ cfi'I' ~~ ~I

.:, .:, . ~

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded _where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute."
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ORDER IN APPEAL

The subject appeal is filed by M/s. Nirma Limited, Village-Sachana, Taluka­
Viramgam, Dist-Ahmedabad[hereinafter referred to as 'the appellant] against OIO
No. 05/REF/2015, dated 08.6.2015 (hereinafter referred to as 'the impugned
order) Passed By The Deputy Commissioner, Central Excise Division-III,Ahmedabad­
II,(hereinafter referred to as 'the adjudicating authority') they are engaged in the

manufacture of excisable goods falling under the Central Excise Tariff Act,1985
[hereinafter referred as CETA-1985].

2. Briefly stated the fact of the case is, the respondent had filed Service tax
refund claim amounting toRs.37647/-on12-10-14under Notification No.
41/2012-ST, dated 29.06.2012, which pertains to payment of Service
Tax on the specified services such as CHA Services, Goods Transport
Services by rail, Terminal handling Service, Port Services etc. for the
period. from aug-13 to March-2014.The adjudicating authority vide above

order has rejected the refund claim, on the grounds that, under the provisions
of Not. No.41/2012-ST, refund is allowed for service tax paid on specified services
used in exports of goods beyond the place of removal.

3. Being aggrieved with the impugned order the appellant preferred an appeal on the
following grounds:

As regards the issue about invoices raised in the .name of Appellant's
another manufacturing location, due to inadvertence mistake the invoices
were raised in the name of Appellant's another unit situated at
Bhavnagar. The service tax has been deposited by the service provider, and with
a view to avoid corrections in the original invoices, a certificate was obtained

from the service provider i.e. Velji P sons to the effect that services have been
used by the Appellant.

As regards the issue about central excise registration does not contained
the Salt which is exported and rejection of claim,it is submitted that, In case
manufacture exporter who is registered with the Central Excise shall have to

file the refund claim with the AC/DC having jurisdiction over the factory in
form A-1.The only condition under clause 3 is that the manufacturer­

exporter should· be registered with Central. Excise. In the present case the
Appellant is already registered with the central excise authorities.

As regards the issue about denial of refund claim on the grounds that
place of removal is the port of export and the services received by· appellant
in respect of exported goods are not used beyond the port of export and so
benefit of refund under said Notification is not admissible. In this regard ,in

0

0
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the Budget of 2016-17 the Department of revenue, .,Government of India
>1

has amended the provision under Notification No.41/2012-ST by Notification
No.1/2016-ST dated 03.02.2016 with retrospective effect.

That in Appellant's own case allowed the Appeal vide OIA No.AHM-EXCUS­
002-APP-0017-16-17 dated 30.06.2016. Therefore, since the facts of the
present case are same, it is requested to allow the present appeal.

4. Personal hearing was held on 19.08.2016, which was attended by Shri M.A. Patel
Autho. Representative of the Appellant. He reiterated the grounds of appeal.he made
additional written Submission on dtd.19-08-16 .I have gone through all records placed
before me in the form of the impugned order and written submissions made during
personal hearing by the appellant. I find that the main issue which needs to be
decided is the refund rejected vide said order is correct or otherwise. I find that, during

the course of export, the appellant are availing input services, which have been
specified under Notification No.41/2012-ST dated 29.06.2012.The appellant has filed

()service tax refund claim on dated12.10.14 under the said Notification being the
amount of refund of the taxable services used for export of goods. The appellant

had submitted the original refund documents in respect of the said services. I find

that, the refund claim has been verified and the adjudicating authority vide above
order has rejected said refund claim.

5. I have gone through refund claim Records; documents for the exports
made during the said period in respect of payment of service tax made by them on
the specified services. I have to decide eligibility of refund claim on the basis of

records available with me. I find that, the issue about invoices raised in the name

of Appellant's another manufacturing location, it it is an admitted fact that
the services were availed by the Appellant, but due to inadvertence
mistake the invoices were raised in the name of Appellant's another unit
situated at Bhavnagar. The service tax has been deposited by the service

provider, and with a view to avoid corrections in the original invoices, a
certificate was obtained from the service provider i.e. Velji P.& sons to the
effect that services have been used by the Appellant, On perusal of the

Annexure attached with the certificate, it could be seen that the invoice

number is mentioned therein. Therefore, this could not be a valid ground to
reject the refund claim. in view of the circummanstances and genuiness of the
plea it is directed that, the divisional officers should write to the central excise

division of the other unit about the utilization of cenvat at this end. I think this
will sufficiently safeguard revenues interest as well as the appellant's interest.

6. As regards the issue about central excise registration of the Appellant

does not contained the Salt which is exported and rejection of claim, I- find
that, In case manufacture exporter who is registered with the Central Excise
shall have to file the refund claim with the AC/DC having.jurisdiction over the
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factory in form A-1.The only condition under clause 3 is that the
manufacturer-exporter should be registered with Central Excise. In the

present case the Appellant is already registered with the central excise

authorities, therefore this cannot be a justifiable ground to deny the refund
claim.

7. I find that, vide Notification No. 41/2012-Service Tax dated 29.06.2012 is

effective from 01.07.2012 grants rebate of service tax paid on the taxable services
which are received by an exporter of goods (hereinafter referred to as the exporter)
and used for export of goods, subject to followingconditions:-

[a] The exemption shall be claimed by the exporter of the goods for the
specified service received and used by the exporterfor export of the said goods;

[bf The exemption shall be provided by way of refund of service tax paid on the 0
specified service used for export of the said goods;

(cJ The exporter claiming the exemption has actually paid the service tax on the

specified service as Notification No. 41/2012-Service Ta dated 29.06.2012 is
effective from 01.07.2012;

Explanation. - For the purposes of this notification,­

(AJ "Specified services" means-

[if in the case of excisable goods, taxable services that have been used
beyond the place of removal, for the export of said goods;

[ii] in the case ofgoods other than (i) above, taxable services used for the
export of said goods;

but shall not include any service mentioned in sub-clauses {A}, (BJ, (BAJ and
(CJ of clause (IJ of rule (2J of the CENVAT Credit Rules, 2004.

8. I find that, In case of export on FOB basis place of delivery is the
port of shipment. Therefore, the services availed up to that point would
become service availed up to the place of removal. The Board has also
clarified vide Circular No. 988/12/2014-CX dated20.10.2014.

Further, I find that, the Board vide Circular No. 999/6/2015-CX dated 28.02.2015
has clarified that:-"In the case of clearance of goods for export by
manufacturer exporter, shipping bill is filed by the manufacturer exporter
and goods are handed over to the shipping line. After Let Export Order is
issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a
situation, transfer of property can be said to have taken place at the port
where the shipping bill is filed by the manufacturer exporter and place of

0
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removal would be this Port/ICD/CFS".Thus, ' the place of removal in the
instant case is port of export and the said services are used up to the port of

export. Thus, the benefit of refund shall not be applicable to these services as
not been used beyond the place of removal.

9. I find that as per Notification No.41/2012-ST dated 29.06.2012 which is
effective from 0 1.07.2012; the said credit is not admissible for refund of service
tax paid by the appellant.

The said notification has been amended vide Notification No. 01/2016-ST dated
03.02.2016 and accordingly, in the 'Explanation' in Clause (A) for the sub-clause (i), the

following sub-clause has been substituted.

"(i) in the case of excisable goods, taxable service that have been used beyond

factory or any otherplace orpremises ofproduction or manufacture of the said goods, for

their export;"
The said amendment has retrospective effect from the date of application of the

Q parent notification i.e. from 01.07.2012. Accordingly, I hold that the appellant is

eligible for said service tax refund.

10. In view of the foregoing discussion and findings, I reject the impugned order and

allow the appeal filed by the appellant. The appeal stands disposed of as above.,
Commissioner(Appeals-II]
Central Excise,Ahmedabad

Attested. ~

».s
[K.K.Parmar )

( Superintendent (Appeals-II)
- Central excise, Ahmedabad.

By Regd. Post A.D.

M/s. Nirma Limited,

Village-Sachana,

Taluka-Viramgam,
Dist-Ahmedabad-382150

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Asstt. Commissioner, Central Excise, Divi-III, Ahmedabad-II

4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

5. Guard file.

5. PA file.




